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April 7. 2004

California Fair Pc)litical Practices Commission
428 J Street, Suitc 620
Sacramento, CA 95814

R~: April 8,2004 Meeting Agenda Item 16 (Ca!. Gov't Code §~ 85301,85302 and Draft

Regulation § 18530.9)

Dcar Commissioners:
Unlimited contributions to candidate-conLrol1cd ballot measure COml11iLL~t:~ pose a ~erious
t1ucat of real or apparent political corruption which undermines democratic governance
in the Statc ot'CaJifomia. for this reason, the Center for Governmental Studies urges you
to seriously consider draft regulaLion § 18530.9 to enforce the contribution I imits of Ca!.
Gov't Code §§ 85301 and 85302 "to any candidate controlled conunittee established by a
candidaLe for clecti ve statc office for the purpose of supporting or opposing state or local

hallot measures."
Application uftllC contribuLion limits established by Cal. Gov't Code §§ 85301 and
85302 Lo all candidate controlled committccs is consistent with the statutory language and
existing case law. Thc statutory language limits contributions to candidates for eleclivt
state office and makes no distinction based on a candidate's intended or eventual LL<;e of

such contributions.

T ,ikewise, the U.S. Supreme Court na.o;; c()n~istcntly upheld reasonable limits on
l;untributions to candidates as advancing thc govcrnrl:1ent's compelling interest in
avoiding real or apparent coJTuption. The threat of real or apparent con-upliun depends
cntirely on a candidate's receipt of unlimited conLributions, not on a candidate's use of
such contributions. To be certain, the Supreme Court has invalidated sevcrallimitation~
on ballot measure campaign finwlcing. Howcver, the limitations invalidated by the
Supreme Court involved no Lhreat of candidate corruption.

Limitations on Contributions to Candidates

Tn Buckley v. Valeo,424 U.S. 1.23-38 (1976), the U.S. Supreme Court upheld limits on
contributions from individual~ ($1 ,000) and political action con1Inittees ($5,000) to
federal offic~ candidates on the ground that such lim1ts wcre a valid means of avoiding
real or apparcnt political COmlption. The Court has consistently reaffirmed this decision
rcgarding the constitutionality of limits on contributions to candidates. Most recently, in
J..,fc:ConneJl v. f'EC, 124 S.Ct. 619 (2003), the Court uphelcllhc [t:derallaw limits on
contTihutions to federal candidates aJld orficeholdcrs !oW1d in Hipartisan Campaign
Rcform Act (BCRA) § 323(e) (2 U,S,C. 441i(e)(1)(B)).
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Several months before the McConnell decision, thc l;ederal Elcction Commission (FEC)
opined that \\-'herc a federal candidate/officeholder controls a state ballot mea~ure
committee, both the committee and the fcderal candidate are subject to the federal
contribution limits. ,S'ee FEC AO # 2003-12 (Re: U.S. Representative F1ake and the Sttop
l'axpayer MrmeY.for P()litician Cvrnmittee). The FEC implied, while noting that the
qucstion had not been presented to the Commission for opinion, that where a federiil
candidate/officeholder fundraises fc)r a state ballot measure committee but does not
control the cum1ilittee, the committee would not be subject to thc limits of BCRA, but
fundraising activities by the ccmdidate/officeholdcr on behalf of tile comnlittee would bc
subject to thc BCRA limits.

De..,pitc the FEC's interpretation ofthc BCRA § 323(e) to limit fundraising by federal
candidates for candidate controlled state ballot yneasure committccs, the McConnell
COU11 made no mention of this issuc in its opinion, l~ight ofthc nine Ml.'Connell_Tu~ticcs,
howevcr, upheld the DCJ'{A contributiun limits against constitutional challenge.

Limitations on C()ntributions to Ballot Measure Committees---, The Supreme Court has issued two decisions analyzing the con~titutionality of limits on

contributions to ballot measure committees. Tn First National Bank Qf Boston v, Bellotti,
435 U,S, 765, 795 (1978). the Court invalidated a Mas~achusctts law pl-ohibiting
contributinns and expenditures by business corporations "t'or the purposc of. , ,
influencing or affecting thc vote on any question stlbmitted tn the votcrs, other than one
materially affecting any of the property, business or assets of the corporation," The Court
Tea~oned, "[r]efercnda are held on issue.~, not candidates for public office. The risk of
corruption perceived ill cascs involving candidate ele~tions simply is not present in a
popular vote on a public issue," Bellotti, 435 U.S. at 790.

Three years later, in Citi2el1S Again.\'t Rent Control v. City of Berkeley, 454 U,S. 290, 298-
300 (1981), the Court invalidated a $250 limit on contributions to committees funned to
support or opposc ballot measures, quoting the Bellotti languagc above.

The contribution limits invalidated in Bellou; and Citizen,," Againj.t l~ent Control had no
relationship to candidatc fundraising and thus were not narrowly tailored to the
govcrnment's compelling interest in avoiding the real or apparent coffilption of
candidates for public office. This simple fac."t distinguishes the contribution limits
invalidated in Bellotti and Citizens Again.~.t Renl Control from FPPC draft regulation §
185.10.9, which would apply only to candidate contyolJedballot measure committees.

Conclusion-FPPC Draft Re ulatlon 18530.9 i~ Constitutional Under
Bucklev. Bellotti. Citizen.~ Aeainst Rent Contr()l and McConnell

The Supremc Court's decisions in Bellotti and Cicizens Again.\t Rem Control ul:pcnded
entirclyon its assumption that the "risk of cOlTUption perceived in Cil!ieS involving
candidate elections simply is not present in a popular vote on a public i~~ue." Although
this assumption was val id at the time the Court dccidcd Bellotti und Citizcns Again.\'t Rent
Control, the assumption is not valid in California today. Instead, the risk of corruption
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perccived in cases involving caIldidate elections is equally present in cases involving
candidate controlled ballot measure committees.

Buckley and its progcny clearly establish that rea~unab1e limits on contributions to
candidates are a constitutional means ofreduc1ng the threat of real or apparent corruption.
Thc threat of rcal or apparent comtption associated with large contribution!; to candidates
is entircly dependent on a candidate's ~ of the contribution-not on a candidate's

~ of the contribution.

For these reasons, the Supreme Court would likely uphold against constitutional
challenge the application of candidate contribution limits to candidatc controlled ballot
mcasure committees. Such a decision would be wholly consistem with the Court's
decisions in Buckley, Bellotti, Citizen.\' Againstl?ent C'ol1tro/, McCo/lJ1eli and other
contribution limit cases. The Center for Governmental Studies urges you to considcr
proposed draft regulation § 18530.9.

Sincerely, /"'~

/~~:~~~- Paul S. RYall, Political Reform Project Director

Q!:van@cg~,or~, (310) 470-6590 ext. 1.15

~ ./l6~:::= Robert M. Stern, President

stem(~£gs_.QI-g) (310) 470-6590 ext. 117
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